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MYERS, J., FOR THE COURT:

11. JmH. Audtin entered aguilty pleato asingle count of rgpein the Lee County Circuit Court on May

22,1997. In March of 2002, Austin sought post-conviction relief on the grounds that his guilty pleawas

not knowingly, intdligently and voluntarily made, he was denied effective assistance of counsdl, the plea

agreement was breached by the State, and the indictment was defective. The circuit court dismissed the

petition finding that it was time barred. We agree.



STATEMENT OF FACTS
92. On February 1, 1996, Austin was indicted by aLee County grand jury on a single count of rape
as ahabitua offender, pursuant to Mississippi Code Annotated Section 99-19-81. According to a plea
agreement between the State and Austin, the State dropped the habitua offender portion of the chargeand
asecond charge of jail escape. On May 22, 1997, Austin pled guilty to rape. The plea was accepted.
Upon the State' s recommendation, Austin was sentenced to serve athirty year sentence in the custody of
the Mississippi Department of Corrections. More than three years later, in Marchof 2002, Augtinfileda
pro se motion for post-conviction relief pursuant to Mississppi Code Annotated Section 99-39-5 (Rev.
2000). Audtinargued four pointsof error: hisguilty pleawasnot knowing, intdligent and voluntary; hewas
denied effective assstance of counsd; the State breached the plea agreement; and the indictment was

defective. The circuit court denied the relief as time barred. Austin gppeds arguing the same four issues.

STANDARD OF REVIEW
113. "When reviewing alower court's decision to deny a petition for post-conviction rdlief this Court
will not disturb the tria court's factud findings unless they are found to be clearly erroneous. However,
where questions of law are raised the applicable standard of review is de novo." Brown v. State, 731
So.2d 595, 598 (1 6) (Miss.1999).
LEGAL ANALYSIS
14. Thetrid court properly denied Augtin’ smotion for post-convictionrelief asbeingtimebarred. The
Mississippi Uniform Post-Conviction Collateral Relief Act Satesthat motionsfor post-convictionrelief from

guilty pleas shdl be made “ within three years after entry of the judgment of conviction.” Miss. Code Ann.§



99-39-5(2) (Rev. 2000). Since Austin pled guilty on May 22, 1997, and hismotion for relief wasfiled on
March 26, 2002, hisclamistimebarred. Thelatest possbledatethat Austin could file hismotion for post-
conviction relief was May 22, 2000. Unless a prisoner’s claims fal within one of the three statutory
exceptions, his petition for pogt-convictionrelief istimebarred. Bevill v. Sate, 669 So. 2d 14, 17 (Miss.
1996).

5. Audtin’sfirg damisthat hisguilty pleawas not knowingly, intdligently and voluntarily made. This
cam fdls squarely into the type of clam that the post-conviction statute requires to be made within three
years. The dtatute reads, “Any prisoner in custody under sentence of a court of record of the State of
Missssppi who dams: (f) That his pleawas mede involuntarily” shal bring amoation for relief within three
years. Miss. Code Ann. 8 99-39-5(1)(f) (Rev. 2000); see also Wallacev. State, 823 So. 2d 580, 582
(115) (Miss. Ct. App. 2002) (citing Kirk v. State, 798 So. 2d 345, 346 (16) (Miss. 2000)). Austin asserts
that his pleawas not knowing, inteligent and voluntary because he was not informed that upon pleading
guilty to asex offense, Augtin would no longer be digiblefor parole. See Miss. Code Ann. 8 47-7-3 (Rev.
2000).

6.  Audtin arguesthat thetrid court and his atorneys never informed him of what he refers to as the
“mandatory minimum” sentence according to Mississppi Code Annotated Section 47-7-3(b). This Court
inWhite v. State, 751 So. 2d 481 (Miss. Ct. App. 1999), remanded the case for an evidentiary hearing
based on the petitioner’ s clams that he was erroneoudy informed of his parole digibility. Austin makes
a dmilar clam when he dtates that his atorney erroneoudy told him that he would only have to serve
twenty-five percent of his sentence and that the plea agreement was a good one. It should be noted,
however, Austin cannot decide which percentage of his sentence he believed he had to serve. Inoneplace

in his brief, Audtin Sates his atorney told him twenty-five percent, in another place Austin mentions fifty



percent. Regardless, the primary distinction between Whiteand the present caseisthat White sclamwas
not time barred and Austin'sis. The Court did not have to reach the time bar issue in that case. The
mgority sated, “A petitioner is entitled to an in-court opportunity to prove his clams if the dams are
proceduraly aive and show a subgtantid denid of a State or federd right.” Id. a 483 (Y 4) (citing
Washington v. State, 620 So.2d 966, 967 (Miss.1993)). Inthiscase, Austin’sclaim onthe voluntariness
of hispleais not procedurdly dive. Our case law has repesatedly held that once a prisoner’s clams are
time barred, they mugt fall into one of the enumerated exceptions to remain vigble. Patterson v. Sate,
594 So. 2d 606, 608 (Miss. 1992); Singleton v. State, 840 So. 2d 815, 818 (1 8) (Miss. Ct. App.
2003). Audtin's clam on the voluntariness of his pleaiis time barred.

q7. Audtin's second claim is that he recelved ineffective assstance of counsel due to his attorney’s
falureto inform him that his sentence would be served without parole and misinforming him that he would
be digible for parole after a certain period of time. This dam dso fals within the type of clam that the
statute requiresto be brought within three years of the guilty plea. Miss. Code Ann. 8 99-39-5(1)(a) (Rev.
2000); see also Kirk v. State, 798 So. 2d 345, 346 (16) (Miss. 2000). Austin relies on the case of
Luckett v. State, 582 So. 2d 428 (Miss. 1991), when he asserts that his claim should not be subject to
the three-year procedura limit. That case sated, “Errors affecting fundamenta condtitutiond rights may
be excepted from procedura bars which would otherwise prohibit their consideration . . . .” 1d. at 430.
However, inBevill v. Sate, 669 So. 2d 14, 17 (Miss. 1996), the court stated that merdly raisngacdlam
of ineffective assstance of counsd by itself is not enough to overcome the procedura bar. Also, "astate
may attach reasonable time limitations to the assertion of federd condtitutiond rights™ Colev. State, 608
So0.2d 1313, 1319-20 (Miss.1992). The record clearly reflects that the trial judge questioned Austin

regarding his stisfaction with his counsdl. Audtin did not voice any complaints a that time. Audtin



responded in the affirmative on the question as to whether he was stisfied with his counsd.  Austin has
provided no other evidence besde hisown version of thefactsto support hisclam of ineffective assstance
of counsdl. Thisissueisaso time barred.

118. Audtin’sthird clam that the State breached the plea agreement and his fourth clam of defective
indictment both must be brought within the three-year window. See Golmonv. State, 844 So. 2d 1178
(Miss. Ct. App. 2003). Audtin faled to file his motion for post-conviction relief during the three year
datutory limit, so these issues are likewise time barred.

19. To circumvent the three-year rule, Augtin must demondrate that his dam fals within one of the
statutory exceptions. The Statute provides severa exceptions to the three-year rule. The exceptions
include cases in which the prisoner can demondrate ether that there has been an intervening decison of
the supreme court of either the State of Mississppi or the United States which would have actudly
adversdy affected the outcome of his conviction or sentence or that he has evidence, not reasonably
discoverable a thetime of trid, which isof such anaturethat it would be practicaly conclusive had it been
introduced at trial and would have caused a different result in the conviction or sentence. Likewise
excepted arethose casesin which the prisoner claimsthat his sentence has expired or his probation, parole
or conditiona release has been unlawfully revoked. Miss. Code Ann. § 99-39-5(2) (Rev. 2000).

910.  For the firgt time on gpped, Audtin dleges that he has newly discovered evidence and thus his
motion for post-conviction relief should be granted. Austin argues that his new evidence is that as a
convicted sex offender, Audtin was not digible for parole, and hence his thirty-year sentence was
mandatory. See Miss. Code. Ann. § 47-7-3 (Rev. 2000). This Court stated in Frost v. State, 781 So.
2d 155, 158 (1 7) (Miss. Ct. App. 2000), “ A claim of ignorance of the law is not consdered newly

discovered evidence” While Audtin claims he was unaware of the gpplicable statute until he was serving



his sentence in the Sate penitentiary, the Statute was in exigence a thetime of Audin’'squilty plea. Tofit
into the exception, the newly discovered evidence must be of such a nature that it “could not have been
discovered by the exercise of due diligence a thetime of trid, aswell asbeing dmost certainly conclusve
that it would cause adifferent result.” 1d. Audtin’s clam does not fit this narrow exception.

11. Weholdtha Augtin’sissuesdo not riseto thelevel of having violated afundamentd condtitutiona
right. The record revedsthat during the plea colloguy, Austin was questioned a length by the trid judge
on whether Audtin understood the rights he was waiving by pleading guilty. Audtin affirmed that he
understood thewaiver and that no oneinduced him to pleanor promised him anything in return for the plea.
Austin was afforded the opportunity to ask questions about the State' s indictment, his sentence and the
guilty plea. Audtin did not take advantage of that opportunity. Also, Austin was asked by the trid judge
whether hewas sttisfied with hisrepresentation. Audtinreplied intheaffirmative. 1tisonly now that Augtin
raises objectionsto his plea, his counsd, the plea agreement and the indictment. Unfortunately, Augtin’'s
time for railsing his objections as a basis for post-conviction collaterd relief has passed. Since Audin's
issues are time barred and no statutory exceptions apply, the tria court properly denied Austin's motion
for post-conviction relief.

112. THE JUDGMENT OF THE LEE COUNTY CIRCUIT COURT DISMISSING POST -
CONVICTION RELIEF ISAFFIRMED. COSTSARE ASSESSED TO LEE COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, CHANDLER AND GRIFFIS, JJ., CONCUR.



